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DISCUSSION: The immigraant wvisa petitlon wazs denied oy the
Lirector, CZalifornia Service O=nter, and 1e wow baZore the
Assoviate Commigsicner for Examivations or appsasz. Tae appeal will
oo zismissed,

Tho pabiticner is degexibed az a churca ans Bisle collegs. Tt
neeks olasasification of the hbenetficizry as a special Immigrant
religious worker oursvant to secticn 223 (2! (4, oI the Immigraticn
and MNalbliorality Act {the "hAct"), 8 T.3.0C. 1133210k)i4), in order toc
eploy hlw as a "religious counseror” at a salary of 51,500 per
renth,

The Jdirecter denied the petition en the grounds that the petitioner
failod to  establish that it was a cualifvying tax  exempt
crogacization arcd failed to ezstablish Lhal the beneficiary had had
Lwe years of conCinuovs experience in a religious occupakion 59
regquired,

Cn apnoal, the pastor of the pet ' tion ng chirah submitbad a written
statement Aand additional documentation.

SeclLlon 20308 {d4) of Lhe Aol provides classilizallon Lo gquallifled
gpecial domigrant religious workere as  dsgcribed in gecllon
Ioliar (273 {C) of the Act, & J.3.2. LLicLial 27 (2), which pertains
e ar immigrant who:

(iy for at least 2 vearzs immedialely precading the time
of apolication feor admissicn, hkas neesn a menbsry of a
rirligiouas denomoinaticon hawing a 2ona fide nonprofit,
religious organization in the Uritcd Staczs;

i1} zeeks to enter the Tnited Storcs- -

(I} solely for the parpose of carsying on ths vooation
of a mianlster of that religious denominazion,

(TT) hafore October 1, 2003, in oxdss oo work for the
vryanization at the request of the organizatlon in a
prolssslional capacity  in 4 roliglous  vocation  or
ootupAaTlion, o

(ZZ2) befors Oolober 1, 250030, in ordecr to woark for the
organlzation (or for & nona Fide ovganirzationr which iz
sfriliaced with the religlious doncritakbicon and Z3 exempt
fiom taxation ae an osganZzation doescrised in section
Rl ia) i3 o the Interaal Code of T 9560 o7 tho maguest ol
Liwe vroarizabicon in a roligious wocabion or ocoapation;
A1

fiii] has been carryiag on such voocalion, prolessions.
winres, oY ofller work continuously for at loags —az 2 ooyear
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pariod degeribed in olsuse (1),

The vetitioner in this matter is described as an independernt
Fantecocsazal church. The petitioner did not elakborate on its
cperation of a Bikle college. It did not provide a description of
the size of its congrsgatlon or the number of employees. The
bencoficiary 1is doseoribed as a2 native and citlizen of Mexico., The
beneficiary appears ko reside in the United States, but theo
potitioner failed to digscleozs <he date and manner of his entry on
the =spages provided on the pes-iticn form. The reccrd tacreoforc
reflecte that the bensficiary has resided in the Uhited Statos in
an unlawful astatus.

The record has besn reviewed de nowve., It muet first be noted that
the petitioner 4did not provide a1 regquired information on the
petition form. Ahsent a_l reqiirved Hinformation, the petition
cannct bhe proverly adjudicated. The petitiom may be denied as
incomplete 2olely on this basisg., Hee 8 O F.R. 103.2 (&) (1) .

In order to establiah ligibilicy Zor claszification az a special
immigrant religious worker, the petitioner musl satisaly zach of
geveral eligikbility reguiremsnts.

4 petitioner must establish that it is a qualifying religious
crganization as defined in this= Zype of visa petition proceeding.

g C.F.R. Z04.5(m) (3) states, in portinent part, thal each petition
for a religicus worker must ho aocompanied by

{17 Ewvidence that the crganization cualifies as a
nonprofit organization in the form of oitheor:

{A) Documentation shewing that it iz exempt Srom taxation
i accordance with section 50102 {3} of the Internal
Aeverce Code of 1585 as it re_stesg to religious

orgarigationsz; or

(27 8uzh dooumentstion as iz recuirsd by the Interral
Revenae S=rvioe to sstiblizsh eligibility for cxomption
under section SA0710g) (3},

—n the decision, the director noted that Lhe petitioner submitbed
gopies of itg State of California non-profit corporation documents
and a copy ol an apelicaticorn for o federal employer icentificaticon
numbcr (EIN). The direcior found that this waz irsufficiens to
satisfy the above regquiremsent. Cn  app=al, thke petizioncr
resubmitted copiss of Californis dodumenta-ion and a copy of Che
church's by aws.

It oracr Lo gal .sly this requivemsnt, the petizioner must either
provice verification of individual exemption trem the 1.8, In==rnal
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Bevenus Servicsz, proof of coverage dander a group exsnpllon frantod

by the 14% o the denomination, or such docamentatlon az is
required oy tho TRS.  Suca documentation ko sslablish oligibility
[or exerptior mder aescticn 501ig) (3] includes: a comp.=ted Form

123, & comploted Sccedule A attachment, and a copy of the artichs
of crganization stowing, inter alia, the digpositisn of ssansts in
Lhe event of disaolution.

The petirionzr has failed to submit Lhe required documentazion and
—hovefore nas railed to oveorcome tlis igeus aza a ground far danaial
of the pell. on.

Tus petitioncy wmusz eszabliash chat the beneficiary hac had the
requisite Twe years of continuocus experience it a3 religious
oooupation.

BE C.F.RE. 224.5im} (1] =tats=s, in perlinent part, tasz:

All throo rvpes of religious workers musht have been
werforming Lhe vovation, professional work, or other work
conkiruously (either abroad or in the United Statezl for
al Zezast the two yoar period immediately przceding the
Ciiirnr of tho petition.

The pohition was Li_ed on November 22, 1339, Therelfore, zhs
peticicner muat eg2tarnlish that the beneficiary wias conlonuous_y
sarrying cn a roligious ogoupation sicce al least Kovewmber 22,
1997,

The petizlonsr aszserted that the neneficiary has oeen a voluntesr
a2t the church aince hugust 1937, while employrd as a m=dical
agsistant al i _ocal health clinic.  The Sirector found buat che
vo_untary dcoratior of time to cre’s church was lcsalliclenl to
gatisiy tia= pr-ov- oxperience reqiliremsnt.  On appsal, _he pastor ol
Ehe chuvoh merely asserlted Chat che bepneliciasy sd beer oa full-
Eime wolunbasr wilh Lhe church.

The asia ule and iz ieplemsnting regulaticns rzquire that =z
beneficiazy 2adl boon continuocusly carryirg on ©he religious
coouparion soonificd in —hes wetition for the twe years preceding

iTing. The vegulations ave silent an bRhe gquession ol owaluntess
wote satisfy ng “ne Tagquisamsnit . The ek insnl regulalions wers
Avafred ‘n vecogoition of bEhe special  oirveouamslances ol @oms
el igious workers, specilically bthose engased o s religious
wocaLlon, it Lnal Lhey way ool be salarisd Do Coe cosveglioonsal
senms dano may no- lollow s conwventlonal work schedole, Tne
rogqutations distinguizn religiovs wocatiors Srvoem oy veligious

Snoupat lons. f CLF R, 20405000 (2) defines z religqious wodalion:, in
Eatrw, a2 a1 falling to r2ligisua lite evidenced bw trne taking ot
WESWE While such psrsons are ot cmployec e s in tho
oonvont onsl gendgs 0l sgloried ecploynzil, Lagy  mee [ally
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financially supperted and malrtained by their religicus inskitunion
and are answeranle to that instituzion. The regulatiorn defizes lay
religious cooupal lons, 1n controst, i gznesral termg as snoaclivily

related to a “Lraditiconal veligicuos function. . Such lay
nergons  are employvoce in che  sonrventiomal  =sense ol szalaried
employmenl . The rvogqalations redognize this dizlineticn by
requiring cthat  ‘n order o cualify for  special  lrelgrant

clageification in a religicue cocuzatiomn, the Jjob ollfer for a lav
employes of a ~o fgious orgarization must shuw Lhat he cr sheo will
be erploved in bhe conventicnal sense of salarien employront ard
will noct be aspendent on supplonental employinent. Soe 5 2.7.E.
204.5(m) (4} . Berause the statutboe regquires Lwo vears of comninnens
experience 1ln Lhe ganc posizion for whica specia”  immigrant
clagsgificalion 12 sougnsn, the Ssrvice interprets  1ks own
ragulationsg to roguaire that, in cagee of lay persons seekinyg Lo
andgadge in a roligious occupation, the pricr experience wus. 1&VE
boon full-time sala-izd employment in order te guallfy az wols.

Furtiermore, in svaluskbing a claim of prior work exporicrac, the
Service must distinguish Delweer Comnor participatiosn o tas
religiouzs life of a denomnination and sngaging continucusly i &
religious  oooupalion. It i3 traditigaal iz many relisious
arganixzalicrs Lor menbers to volunteer a great deal of their time
serving on committeocs, wisziting ths @ick, serving in the choir,
teachiry caildren’s ~=2ligion classes, arnd s93isting the ordainex
mizistry without beiag aocsidered to be carrying on & »2licious
ocoaoation. It ig not reasonable to assume thalk Lhe pell lonoine
religiove organizazion, or any cmplover, could place che same
respeneibilitics, the mamo coolrel of Lime, and tlhe game dslegaticn
of dutics om an uapaid walunteszr as it could on a saariod
cmployee, Heor is bhere any meana for the Service Lo woeri~y a claim
of past "voluntesr work'" gimilar to wverifying a clain of past
employment . For all these »aasons, tho Serwvice holds than lay
peracnsg who pertorwr voluntasr activiz es, especially while aluo
ercaged in a ssoulavy oooupanton, are noh engagsd in oA rellglous
ooadmation and that the woluntary activities do ool coas_lule
cualifying work exnerience [or Lhe parpose ol an ecplovueio-bised
speclal lnndgran. visa pelilicon.  Thereforse, taz petitioner haz
failed to eovercomns tais issuc as & ground Zeor den’asl of the
vetiticn.

It iz furthor ncted Thart abseort proef of the datse of Che
hereficilary's entry irtc “he THited Sftatss, —he zebifionar has
failaed Lo eszak™*sh that thn beacficia~y has resided ir oo Tnd —eod
States for The noricd ooaimed.

Trhe petibticner musl alzse dewrcrgbrale thal & gualifying fen ollilapy
raz ocoon tonrndorod,

r

8 OUFLRL. 204, S (A slales, n o pertinerlh sart, that:
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TJolx offay. Thac ~etter “rom cho suthorized official ol
the religious organization o the United States musl
svare how wae alien will bhs =soie’y carrving cro Lhe
vocation of = miniscer, or how Lre alisn will be paid cx
remincerated Lo the al en will work in a profegsicnal
capacity or in cther religicus work. The docwnenzabion
should elearly indicate Lhat the alien will net be solo’y
dependent o gupkl srentz: emploviznt or Lhe solicitation
of funde for supporh.

IL the original joch-offer latier dated Cotobker Z6, 1999, the pastor
of the ckurch offersd Lo ampioy ths beasllcizry a5 a missionary ac
& Ba.Lary oF £.,200 per wmonzh. I a subsequent lether daled
Septarmber 1, 2000, ke samc pastor svated that the provosed
position was as a @aligious counselor at a sa ary of 51,500 per
month.

01 revicw, it must ke conoluded that _he psticioner Lhas net
adocouately idenritied the nature ol _Lhe position or the termz of
remiteration. Ae such, it has nol been establishes that the a3 _len
womild not pe dependent cn supolerertal cmployment. Thereslore, The
netirichner has not Tepdsred a qualifvicg job offar.

A petitionor masl =lac deronshrate ihks shility to pay the proffered
wage .

B OLFUR. 20405 (g 12 states, 12 parilnent part, that:

rny patitioa liles by or Tor an emmloyment-kased
immigranl whick recuircs an offer o emcloyment mest be
accompanied ky ovidence tuat Lhe progpechive Inited
States employver nas the aplility o way the wage.  The
petitioncy must dsmenstoats thig agility a7 tha time the
priority date is established and continuing anlil Lhe
beneficiary oktairs lawful oovrmament residence. Ev _dance
nf tvais ability shz"1 ko ciftker in Lhe L[orm of annuac
reporta, federal tax  veturna,  or  guciled  Zinanoiac
statemerts.

The petizionsr has ool furolshed chs chusch's avnval  ropo-os,
fodornl bax relorngs, cr cwdiled firascial gtatements. Therefo-s,
Lhe pel llspes bas nct gabizflad the demmmantary seguissmenn ol
tlis provigicn.

Ike kurdesn of proof in thesc proccsadircs wesis solely wilh Las

pelLilioner. Sectina 232 o thon Ron, B U5 00 1361, Mere, Lo
petitioner has oot suslzined _hal bordern,

OROER: Tho appos: 15 disoinrad.



